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Undermining traditional marriage threatens not only the family and social stability, but civil freedom.

The American Political Science Association recetdygan promoting sansex marriage in a series
articles that read more like polemic on behalf bé tgay and womes’ rights movements th
dispassionate scholarly appraisals of a politidcednmmenoril] With the academic world increasin
accused of losing touch with the concerns of omirgtizens, it is ironic that political scientisshioulc
depart from the norms of disinterested scholarghigpuch a way as to further marginalize the acar
rather than explore issues that will bring it close public concerns. The trend reachegatductio ac
absurdumin Jyl Josephson’s complaint that sasex- marriage will not likely do enough to er
heterosexual marriag2]

This is doubly unfortunate, because political stg¢s have a unique perspective to offer on sossales
which are often debated without full understandafighe operations of government institutions. &l
reforms often carry unintended consequences, n@vimeore so than in family policy. A fi
appreciation for the implications of sarsex marriage is more likely if we examine it in tlaege
political context of marriage and the fami

When we do, we may discover why the polarizatioAwferican society represented in the 2004 ele
has centered around precisely these questions wfage and family and that sarsex marriage me
prove only a preliminary skirmish. While both ssdéocus on homosexuality, larger questions
behind this controversy.

Aside from feminist treatments that are largelyotieéical and almost uniformly hostile, the lai
politics of marriage has received little practieatention from scholars concerned with the role
boundaries of the state. Family and marriage aneiglly debated as economic or cultural questioa
remain largely the province of psychology, sociglogocial work, and law. One exception proves
rule. When James Q. Wilson, weighed in recentlyaonily non-formation in lowincome communitie
it was only to throw up his hands in despaitf you believe, as | do, in the power of cultureuywill
realize that there is very little one can @8]” Like many others (including the Clinton and B
administrations), Wilson is reduced to advocatiraynmage “education.”

Basic political questions are conspicuously misdiogn current debates: What precisely is the |
status of marriage, and what is the appropriae edkhe state in private families and householts®v
does governmenecognized marriage affect the boundary betweetiqpabhd private? What legitime
role does the church play, and what are the relatad church and state insofar as each claimseain
marriage?

Josephson argues for a “connection between acedse tinstitution of marriage and full citizensHip,
insisting that “marriage is central to ideas ofzeibship.” She also notes that thlmdnumental publ
character” carries a paradoxical corollary: thagfrmage establishes the right to a realm of privddy
But there are dimensions to these principles sles dot explore, and they are precisely the onesatk
now transforming public policy. One scholar likehe family crisis to the Civil War, with constitahal
implications that could prove equally profouiad. G.K. Chesterton once suggested that the familyes
asthe principal check on state power and predicted someday the state and family would dire
confront one anothg6] Sam-sex marriage is just one indication that that day &rrivec
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Another is the Bush administratiean’proposal for marriage education programs. Thessentiall
continue the fatherhood programs promoted by thatd®i administration and other governments dt
the 1990s. They too are justified on the prireifilat marriage is a “publighstitution, with publit
benefits extending beyond private individuals. thkge is a public social goodyrites Matt Daniels ¢
the Alliance for Marriage. “The health of Americemilies — built upon marriage — affects us &l

Conservatives insist that the family is the buigdislock of civil society and that undermining magi
could therefore threaten the social basis of @atlon itself. Though plausible, explaining pretyshow
this scenario will play out, both concerning thefig generally and samgex marriage in particular, t
proved more elusive. While most Americans areincively uneasy about gay marriage, it is
obvious precisely how it will weaken conventionadmiage. Even some traditionalists doubt the yi
effectiveness of a constitutional amendment. Sopp®se gay marriage as the “last strawa series (
threats to the family. But simply preventing thstlstraw is not addressing the larger problem.

Likewise, some conservatives question the admatistr’'s plans to promote marriage education ant
how government officials can enhance anyone’s mge{B] But liberal opposition has been more vo
The American Prospecargues that government should not be meddlingrivaie households. T
Economis has called the initiative “Orwelliar[9]

Administration officials reply that marriage prorwot will in fact reduce government intrusivene
Assistant Secretary of Health and Human ServicddSHWade Horn argues thatather than e
expansion of government, the President's Healthyrrisige Initiative is an exercise itimited
governmer.” Horn points out that a huge volume of domestic dpenis directly connected to fam
dissolution:

My agency spends $46 billion per year operatingl®f&rent social programs. If one goes down
the list of these programs — from child welfare, dwild-support enforcement, to anti-poverty
assistance to runaway-youth initiatives — the nfeeeach is either created or exacerbated by the
breakup of families and marriages.... Controlligg growth of these programs depends on
preventing problems from happening in the firstcpla One way...is to help couples form and
sustain healthy marriag€s0]

Significantly, Horn illustrates with Orwellian scaos of his own: Government is most intrusive ir
family life when marriages fail,” he addsTry getting married, having kids, and then get@éndivorce..
Government will tell you when you can see your datah, whether you can pick them up after scho
not, and if so, on what days, whether you can ai#hanedical care for your children, and how
money you must spend on your kids. By preventigital breakup in the first place...one obviates
need for such intrusive government.”

Yet Horn does not distinguish the public’s interesim the states. Government is not necessari
neutral player, and invoking the “publicature of marriage to justify marshalling the stai&chinery t
enhance citizengdrivate lives and even to define (and potentialigafine) marriage is, at the leas
complex and somewhat ironic maneuver. Whetheplais can succeed -and the likely consequenc
of same-sex marriage too depends upon the larger political context of statectures that are alree
transforming marriage and family life.

A Public Institution &=

In different ways then, both sides are arguingnf@arriage as a “public” institutiofl1] But this truisn
requires some qualification. The legal systemthefCommon Law countries have long recognize:
family as a private zone that is off-limits to gowment —what Supreme Court Justice Byron W
called a “realm of family life which the state catenter.]12]

Family inviolability was never absolute, but thestgaprinciple has been established for centuried
most emphatically in connection with what tradiadists themselves point out is the unique and fos
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purpose of marriage and family: raising childrérhe private family creates a legal bond betweeery
and child that allows parents, within reasonaleitt, to raise their children according to theirn
principles, free from government interferenceéWhatever else it may accomplish, marri
acknowledges and secures the relation betweenlé @hd a particular set of parentsytites Susa
Shell. “The right to one’s own children...is pgoeahe most basic individual right se basic we hard
think of it.”[13]

This right has long been recognized by the Supré€mat and the Common Law. Numerous decis
have held that parenthood is an “essential” rigfdy more precious than property rightsthat
“undeniably warrants deference, and, absent a golveountervailing interest, protectiofl4] “The
liberty interest and the integrity of the family cempass an interest in retaining custody of ®ne’
children,” according to one decisiftb] Parental rights have been characterized by thetca:
“sacred” and inherent, natural right[s], for the protection ofileh, just as much as for the protectio
the rights of the individual to life, liberty, artde pursuit of happiness, our government is forij&d]

Today this principle has become largely a fictiand not a fiction because of sas®x marriage. Shu
summarizes commonplace notions that, until recemigve been virtually universal among -
societies: No known society treats the question of who mayperly call a child his or her own
simply...a matter to be decided entirely politigals one might distribute land or wealth,” she egit

No known government, however brutal or tyrannidads ever denied, in fact or principle,
fundamental claim of parents to their childrenA.government that distributed children random
could not be other than tyrannical. ... A governmiat paid no regard to the claims of bioloc
parenthood would be unacceptable to all but he rawsttical of egalitarian or communitarian zea

[17]

Though unexceptionable as society’s moral consenSuegll's points also provide an uninten
commentary on the ignorance that pervades teddgbates. For current marriage law in the We
democracies has rendered these statements bottieptesnd factually false. “No known government”
ever crossed this line until about thirty years agavell before same-sex marriage when most of th
Western democracies did so. It is having precigeyconsequences she postulates.

While Shell uses the gender-neutral “parents,” thigction of marriage to protect the parehitd bonc
is far more important for fathers than for mothekéargaret Mead once pointed out that the wealas
in the family chain is always the father; mothertiois an indisputable biological fact, wher
fatherhood is a social constrdy&B] The social institution that creates fatherhooah#sriage.

In fact, it is no exaggeration to say that, paditig speaking, the most important function of mage is t
create paternity. Other benefits are rightly ckanfor marriage by its advocates. But in the dhe
central one is this, to establish fatherh¢b@]. Once this is understood, everything else abautthren
problems of marriage and the family falls into @acAnd once this is understood, the vitiating jbeoi
with same-sex marriage becomes clear.

Marriage turns a man from a sperm donor into argaaad thus creates paternal authority, allowi
man to exercise the authority over children thditeowise would be exercised by the mother al
Feminists understand this when they renounce ngarés an institution of “patriarchy20] Amonc
some conservatives, it has become almost a clich€nharriage exists foremost to civilize men
control their promiscuity21] If so, it performs this role as part of a larg@nction: to protect the father-
child bond and with it the intact family. This pai potentially the strongest in their case, isrimakec
by some traditionalists who argue that marriageeugidds civilization. For it is the presence o€
father that creates both the intact family andth® same measure, the civil institution itself. offtas
Hobbes attributed to married fatherhood a centia in the process of moving from the state of re
into civic life. In nature, Hobbes argued, “thendnion is in the mother”:

For in the condition of mere natuwhere there are no matrimonial la, it cannot be known wh
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is the father, unless it be declared by the moti#erd therefore the right of dominion over 1
child dependeth on her will and is consequently [#t]

Only in civil society, where “matrimonial lawslo operate, is authority over children shared it
father.

Our legal system has long insisted that marriagé sperm, determines the father. This is the e
behind Lord Mansfield Rule stipulating that a child born within mareaig presumed to be that of
husband: It enabled a marriage to survive the’sviéelultery[23] (Earlier ages had perhaps a n
balanced assessment of the female and male sesdriv

The role of marriage in establishing paternity isoaseen in its absence. Today, the weakeni
marriage and the family produces fatherless, naallys motherless, homes (at least not initiallyys
out-of-wedlock births have exploded, governments haveldped elaborate bureaucratic substitute
marriage in their efforts to “establish paternitidr purposes of collecting child support and (i
claimed) connecting fathers with their childi@d] The different but interchangeable labels use
similar family promotion programs to address thiglgem by the last two administrations recognizd
fatherhood (Clinton) and marriage (Bush) are inszipa[25]

Seen in this light, sam&ex marriage serves no useful social purpose; thdiéds an absurdity.

attempts to apply gender interchangeability atipedg the point where gender difference demandt
biological reality (motherhood) be reconciled teiabnecessity (fatherhood), as tGeodridgedecisior
acknowledges by replacing the presumption of patemith a presumption of “parenthood.But far
from establishing fatherhood, and therefore aesttdnd stable family situation, this compounds
problem of who precisely are the parents of a giaid. A presumption c*parenthood”confers parel
status on any individual recognized as “marrigmanother individual who acquires a child by what
means. Gallagher calls this the problem of “tomynparents[26] and it is not the only complication.

Once marriage becomes detached from procreatiereftire, the entire system of domestic and s
stability that marriage exists to foster unraJlg. Marriage then is no longer an autonomous and
renewing institution, mediating the generationakiface between public and private, and ther
limiting government power. Instead, it becomesetyea prize in the competition for power and on
be passed out by the very state it once servedrtrat, a form of government patronage handed @
favored groups based on their relative power, jides or contracts. This is precisely what has
happened. It is the meaning of Josephsariaim and that of gay groups that access to ag
constitutes a badge of “citizenship” and mark afuality.” (Ironically but tellingly, as Josephson po
out, “Feminist political and legal theorists havéigued the institution of heterosexual marriageijth
its inclusion of fatherhood, “as harmful to womestatusas citizens)[28] With this kind of marriag
the family no longer even renews itself naturallyits-unique advantage over the state, accordi
Chesterton — since it cannot produce childrenodwn, but must take them from others.

Indeed, what is true of marriage is also true afsthwhom marriage exists to foster: children.
marriage has weakened, children have become pamthsvaapons in the competition for politi
power. This is true in several obvious policy ar— divorce, child abuse and child protection, fc
care, adoption, domestic violence, schoolingtheugh it is spreading beyond family policy to ast
array of other policies and programs, from dsslt-laws to tobacco and gun lawsuits to welfare ever
international treaties, that are now justified “tbe children.” Decisions previously left to parents
now taken by government officials, which not ontgrisfers control over children from parents tc
state, but also rationalizes policy innovationg timait adult freedom.

But while samesex marriage may be the most stark example of leolefining marriage undermines
social function marriage serves, it is not the ang.

Redefining Marriagea

self
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Governments have long claimed some control overiatgy, whether solemnized through a religious
civil ceremony. Some object to practices like naae licenses, claiming the state has no bus
defining the terms of a private agreement or oinatitution that predates civil government. Lilaeran:
propose“privatizing” marriage as a purely civil contract, and some #lsehave more provocative
argued for “abolishing” marriage as a state-sanetibac{29] Traditionalists object, since this wo
presumably permit forms of marriage other than a @rad a woman. Yet so long as a private mar
contract is enforceable in law, marriage would altyuenjoy more legal protection than it has today.

Whatever the state’precise role in marriage formation, politicaltyis far less important than anot
guestion. The institutional strength of marriageand its connection with larger issues of publidgyx
— is determined not by the words through which a rageris formed, but by the deeds through wh
marriage is dissolved.

Here the central players, as both sides have adkdged, are not homosexuals, but heterosexudise “
weakening of marriage has been heterosexuals’ doioiggays’.for it is their infidelity, divorce rate
and single-parent families that have wrought sodeinage,” observes tHeconomis{30] Marriage
advocate Maggie Gallagher dismisses this argumerd dawyer’s trick,[31] but proponents of gi
marriage have used it to great effect. “The pnobteday is not gay couples wanting to get married,”
writes Jonathan Rauch.THe threat to marriage is straight couples not imgnb get married or straic
couples not staying marriei32] Traditionalists’attempts to take the moral high ground have cl
been undermined, even among potential sympathibgrtheir inability to answer this point effectiye
“People who won't censure divorce carry no speailght as defenders of marriagaytites columnis
Froma Harrop. “Moral authority doesn’t come chéfg8] Some marriage advocates, like Micl
McManus of Marriage Savers, themselves point cait ‘tthivorce is a far more grievous blow to marri
than today’s challenge by gay[84]

Though scholars defending gay marriage have pickedn this paradopd5] its implications cut bot
ways. For the corollary is that the push for sa®me-marriage is mostly a symptom of how alt
marriage has already become for other reasons. n@zaiage would almost certainly not be an i
today if marriage had not already been transfortmgdheterosexuals. Commentators miss the pc
when they oppose homosexual marriage on the grouhds it would undermine traditior
understandings of marriage,” writes Bryce Christens'it is only because traditional understanding
marriage have already been severely underminedhibvaiosexuals are now laying claim to [iB8]
Though gay activists cite their very desire to maas evidence that their lifestyle is not inherg
promiscuous, they also acknowledge that that desises only by the promiscuity permitted in mo
marriage. “The world of no-strings heterosexualkgps and 50% divorce rates preceded gay marriage,”
Andrew Sullivan points out, unexceptionably. “Albmosexuals are saying...is thamder the currer
definition theres no reason to exclude us. If you want to rettnaight marriage to the 1950s, go ah
But until you d, the exclusion of gays is simply an anomaly — andenial of basic civil equality.”
Historian Stephanie Coontz likewise note$;ays and lesbians simply looked at the revoll
heterosexuals had wrought and noticed théh its new normsmarriage could work for them, tog37]
Josephson pushes the polemical envelope. Havingrately blamed marriage deterioration
heterosexual divorce, she uses that fact to rdtmnandermining it further through sarsex marriage
“The stateereated institution of marriage has historicallgibealtered...to serve new or newly recogr
state interests,” she argues, invoking the sanmmaisive policy innovations cited by Horn: “rault
divorce” and “heightened enforcement of child supp[38]

These arguments from both ends of the spectruratriite why it is futile to assess the strengt
marriage as an institution or understand its sigafce for civic life without confronting its nems
divorce. Though traditionalists decry efforts teedefine” marriage, the more basic redefinition
marriage has already been effected by the littidetstood system of unilateral or “no-fault” divorce

The Abolition of Marriageia
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Some three decades ago, while few were payingtatterthe Western world embarked on what may
out to be the boldest social experiment in itsdmst With no public discussion of the poss
consequences, laws were enacted in virtually epgrsdiction that effectively ended marriage asga
contract. Today it is not possible to form a bimglagreement to create a family.

The result was more than the removal of governnremh enforcement of the contract; it allowed
government to enforce the abrogation of the contr&egardless of the terms by which a marria
entered, government officials can, at the requésine spouse, simply dissolve it (and the house
created by it) over the objection of the other withpenalty to the moving party. Gallagher aptied
her 1996 bookThe Abolition of Marriage It is difficult to see how legalizing gay maige can weake
an institution that has already been legally “adwd,”nor how a constitutional amendment can prot
contract that is now unenforceable in law.

In contrast to same-sex marriage,faak divorce was never subject to a public deb&allagher onc
attributed this silence to “political cowardice®Opposing gay marriage or gays in the military it
Republicans an easy, juicy, risk-free issue,” sbmmained. The message [is] that at all costs
should keep divorce off the political agenddd American politician of national stature has cesiy
challenged involuntary divorce. Democrats did not want to anger their large camstity amon
women who saw easy divorce as a hard-won freedoth @erogative,” writes Barbara Dafc
Whitehead. Republicans did not want to alienate their upscalestituents or their libertarian wit
both of whom tended to favor easy divorce, nortdal want to call attention to the divorces amdrajt
own leadership['39] In his famous denunciation of single parenthddide President Dan Quayle w
careful to make clear, “I am not talking about @aion where there is a divorcgld] The exceptio
proves the rule. When the late Pope John Paybdkes out against divorce in January 2002, he
roundly criticized from both the right and the Igfi]

Why this deafening silence, even among politiagifes who now claim to be defending marriage?

In the years since it was enacted,faok divorce has grown into a huge state and givaachinery; i
fact, few enterprises have forged so intimate datlozate a publiprivate symbiosis. Thirty years
unrestrained divorce has created vast interestsavittake in encouraging it. David Schramm casty
estimates that divorce costs the public $33.3dnilannually[42]

But divorce is more than a lucrative industrysiiso a vast governmental regime. Divorce antbdy
are the cash cow of the judiciary, constituting eoB85-50% of civil litigatiof43] and also brin
employment and earnings to a host of executive lagtslative officials, plus private hangers:
lawyers, psychotherapists, mediators, counselarsials workers, child support agents, and m
Divorce litigation fuels well-known lines of poltal and judicial patronadé4] “The judge occupies
vital position...because of his control over lusmatpatronage positionsgccording to Herbert Jace
where appointments “are generally passed out tguthge’s political cronies or to persons who can

his private practice[45] Divorce also fills state and local governmentfexs with federal money for
host of divorcerelated social problems. So entrenched has divimeceme within our political econot
and political culture that even its critics seenh&ve developed a stake in having something to bar
Hardly anyone has an incentive to bring it undet.

Indeed, divorce and unmarried childbearing may haoigical implications we are only beginning
understand, since they act as major engines foovbeall expansion of government power at all Is\
As Daniels and Horn point out, family dissolutioreéds a host of societal ills for government tovec
Virtually every major social pathology, from viokewrrime to drug abuse to truancy, is dire
attributable to family breakdown and fatherless Bsrmore than any single factor, surpassing rac

poverty[46]

While this has long been recognized within socialiqy, the political implications have never b
thoroughly pursued’If we want less government, we must have strongenilies” President Jimrr
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Carter once saic*for government steps in by necessity when famhiege failec’[47] But Carter ma
have perceived the cause-and-effect backward,t fimlows that the state has a swlferest in faile
families and a motive to step in and declare failwhen given the opportunity. This is preciselyai
divorce courts do: “No-fault divorce gave judgasthe request of onealf of the couple, the right
decide when a marriage had irretrievably brokenrdtjws8]

In ironic contrast to marriage, divorce is ofterfiesieled as a “privatethatter and therefore immune fr
public scrutiny; some even describe it a“civil liberty.” [49] In practice, divorce raises fundame
guestions about the reach of the state into prilifetehat have never been confronted. Far moee
marriage, divorce by its nature requires active almaost incessant government intervention. Mae
creates a private household, which may or may moessitate signing some legal documents. Di
dissolves not only a marriage, but also the privetesehold formed by it, usually against the wishi
one spouse. It inevitably involves state functrese— including police and prisons te enforce th
pos-marriage order. Otherwise, one spouse might coatto claim the protections and prerogative
private life: the right to live in the common honte,possess the common property— most vexing ¢
all — to parent the common children.

Few stopped to consider the implications of lanat ghifted the breakup of private households fr
voluntary to an involuntary process. If marriagenot a wholly private affair, involuntary divortg its
nature requires constant supervision over privifdgebly state officials. Divorce by mutual agreen
carries few consequences. But mutual agreemerdrgs\wnly about 20% of divorces; in the remai
80% the government assumes control over the prilregeof at least one individual without t
individual's consent — and when he or she may benpeachable before the Id®0] In thes
circumstances, unilateral divorce involves statendsg forcibly removing people from their hon
confiscating their property, and separating theamfitheir children. It poses an inherent threathi
inviolability of not only marriage, but the verymcept of private life.

The involvement of the judiciary, with its handmaitthe penal apparatus, indicates how mar
dissolution blurs distinctions the justice systente delineated carefully: private versus publi@jl
versus criminal, therapy versus justice, sin versugie. Nofault divorce introduced novel leg
concepts, such as the principle that one couldelsesgd guilty of violating an agreement that ong, ina
fact, not violated. According to therapeutic precepts, the fault foritabreakup must be shared, e
when one spouse unilaterally seeks a divorce,’rebséNhitehead. Many husbands and wives who
not seek or want divorce were stunned to learat.ttiey were equally ‘at faulih the dissolution of the
marriages.[51] The “fault” that was ostensibly thrown out therft door of divorce proceedings re-
entered through the back, but now without preciséndion. The judiciary was expanded from
traditional role of punishing crime or tort to pshing personal imperfections and private differst
suddenly, one could be summoned to court withoutnigacommitted any legal infraction; the vert
was pre-determined before any evidence was examaretione could be found “guiltydf things the
were not illegal. Lawmakers eliminated a useful inquiry process asglaced it with an automa
outcome,” writes Judy ParejkoNb other court process is so devoid of recoursafdefendant. Wh
one spouse files for divorce, his/her spouse ismatically found ‘guilty’ of irreconcilable difference
and is not allowed a defens&?]

Though marriage ostensibly falls under civil lathe togic quickly extended into the criminal realffhe
“automatic outcome”expanded into what effectively became a presumptbnguilt against th
involuntarily divorced spouse (“defendant”)Yet the due process protections of formal crirr
proceedings did not apply, so involuntary litigactalld be criminalized without any action on thedr
and in ways they were powerless to avoid. In s@misdictions, the defendant in a divorce caséhe
only party in the courtroom without legal immunjg3]

Politically, no-fault divorce did much more tharoal families to selfdestruct. It permitted the state
the person of a single judge to assume jurisdiobeer the private lives of citizens who were mirgy
their own business and turn otherwise lawful peva¢havior into crimes. Previously, a citizen dolod
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incarcerated only following conviction by a juryrfaillfully violating a specific statute, passedth
citizen input and after deliberation by electeddkdors, that applied equally to all. Suddenlyitezer
could be arrested and jailed without trial for ifagl to live in conformity with an order, formulateal &
matter of minutes from limited information by anelected judge, that applied to no one but himseis$
usually, for reasons we will see, the man) and whpsvisions might well be beyond his ability toegb
[54] In effect, a personalized criminal code is leggistiad hocaround each divorced spouse, subje:
him or her to arrest for doing what anyone else taajully do.

Unilateral divorce thus placed the family in a lepalitical status precisely the opposite of the o
purpose of marriage. Far from preserving a privgibere of life immune from state intervent
involuntary divorce opened private lives to unpoaged state control. Thus the irony of those
guestion why gay partners should wish to have thenéfits” of marriage and thus open their priy
lives to the increasingly conspicuous horrors ahifg law proceeding$s5] Indeed, a California b
legalizing same-sex marriage was nicknamed the tijagrce law,”because it would force individui
wishing to part company into court proceedings tmdpend money on lawyels6] Previously, in th
eyes of the law, such a couple was simply two illdials in a household, whose sexual “intimaags ¢
matter of official indifference. With marriage civil unions, they become spouses or “intimate npeg”
into whose private lives the state may insert d@srcive authority at the mere invitation of eithetth
any grievance or none.

The logic reached its conclusion in proposals riggrublished by the American Law Institute (ALI).
[57] This influential practitionersgroup announced that the scope of family law wdddextended -
encompass jurisdiction over nomarital private arrangements such as cohabitingplesu botl
heterosexual and homosexual, and indeed all privatees.

Marriage defenders protested, but they seem to mmsenderstood the implications. As they now a
with respect to samgex marriage, traditionalists charged that ALI wadermining marriage by blurri
the distinction between traditional marriage andadmtation[58]

But ALI was doing much more than this. Family |gnactitioners were using the toehold they
established in married households through divoagetb extend state jurisdiction into every housd
entailing an “intimate relationshiprégardless of whether that household was createddh marriage
Divorce operatives were declaring that no home teas private to be beyond the reach of offi
scrutiny. With breathtaking irony, an “intimatdagonship” (vhich officials reserved for themselve:s
define) became not a status which isloffits to government supervision, but precisely tipposite, on
that gives government antréeto exert virtually unlimited power over personié.| The ‘abolition o
marriage” brought in its wake the abolition of @i life.

Parens Patria, or the State as Parent=z

To compound the irony, the factor that now overwhiegly justifies state intervention into privatéelis
the very one that had previously necessitated kegetpie state out: children. As with sasex marriage
by ignoring children, a case can be made that devaffects no one beyond the couple. Once chi
are introduced, the dynamic changes fundamentallgre too the politics of sans=x marriage ar
divorce become further intertwined in ways not added in the current debates.

Before the divorce revolution, legal authority oeéildren had long been recognized to reside viidir
parents, absent some transgress”For centuries it has been a canon of law that psuspeak for the
minor children,” wrote Supreme Court Justice PoBmwart. So deeply embedded in our tradition
this principle of the law that the Constitutioneifsmay compel a state to respect[B9] This too ha
been not only abrogated, but directly inverted iwpite law, which proceeds from precisely the ojite
principle: that“the child’s best interest is perceived as being independetiteoparents, and a co
review is held to be necessary to protect the Ghitderests.[60]

As many have observed of marriage it[61] introducing children into marriage politics bril
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pressures for gender differentiation. While diieces in the treatment of men and women
theoretically been eliminated, those governing dlecation of children remain stubbornly resist:
They are now, however, subject to some ironic distos.

Traditionally, as Allan Carlson points out, goveemnts set the terms of marriage less to provides
than to impose obligations. Even the protectidnsiarriage were originally “burdensdnd (consiste
with the states interest in supervising marital dissolution) tvees Carlson enumerates all pertai
divorce: “alimony, child custody, and the divisiohproperty.[62] Not only do these obligations ol
come into play with divorce; they originally servad disincentives to it. Significantly, these kamt
were not symmetrical; they all involved removingr&thing from the man. But they were accej
because as long as he remained faithful, the mastunn derived from marriage that vital protective
examined at the beginning: the right to have childiecognized as his. This too has become arfictio

Because it demonstrates irrefutable limits to genuierchangeability, the role of marriage
establishing paternity is a central feminist grigs@ and marriage itself a feminist targeKirship laws
still establish married mes’paternity through marriage, not through theiddgeal relationship wit
children,” observes Josephson, echoing Hobb&sy. this means, women are equated with nature
their relationship to children is biological, whase mens relationship to children is establis!
politically through the law of marria¢” Josephson emphasizes that the “politicaditure of paterni
constitutes the central feminist objection to neye: ‘While it is true that men who are not married
declared fathers through paternity procedures ild gupport laws, which may entail paternity tesie
marital relation is still retained in paternity lawhe existence of a legal marriage contract trt
biological paternity. The marriage contract credihers apolitical beings; moreover, marriage ¢
functions to control womer’ sexuality for the purposes of ensuring a poligicacontrollec

genealogy.[63]

Josephsos exception is significant. Whatever objectionscged from their theoretical purity, femin
have also been very skillful at maneuvering thesterpity rules to their own political purposes. ing
the new divorce laws, they have diametrically inedrthe effect of marriage and turned paternitg a
crime. Under standard rules, the presumption tdrpdy served to preserve marriage, as we have
Today, by permitting what has come to be known patérnity fraud,” ndault divorce law he
transformed paternity establishment into an ineento dissolve rather than preserve families. &y
can an adulterous wife now end paternal authommply by filing for divorce, she can also (perhap
collusion with the biological father) collect chiklpport from the cuckolded husband for the chil
produced by the adulte[64]

This is only one example of how the penal consece®rf marital weakening are not symmetri
Overwhelmingly when children are involved, the spwon whom the penal apparatus will be broug
bear, and who will experience the stategjrowing capacity to seize children and crimirelite
involuntarily divorced, is the father.

Some believe this is logical, and it may be inéblga Certainly it would be appropriate if, as plaply
believed, the father is the one abandoning the iaggr In fact, when children are involved,
divorcing parent is almost always the mother, ugwaithout groundg65]

The failure of policymakers to accept this fact] amstead to address its symptoms, has led toreves
invasive measures into private life and a panoplhighly repressive lavenforcement actions agai
primarily (though not exclusively) fathers. Thesee invariably justified to protect and provide
women and children once the father is gone. Yesdhpolicies create the very fatherless homes
ostensibly assist. They are presented as resptima#ieged social problems that were not problenig
a few years ago: domestic violence, child abuseé,dild support. Significantly, no public outcryes
demanded a government response to these clairsethd initiative has come entirely from governn
officials and government-funded interest groups.

Foremost among these are feminists. For the cailation of divorced fathers did not come abot
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accident, and neither did -fault divorce. Growing out of the cultural climatéthe sexual revolution,
was really feminists who created the divorce retiofu The National Association of Women Lawy
(NAWL) claims credit for pioneering no-fault divacwhich it describes ashe greatest project NAW
has ever undertaken.” “By 1977,” NAWL proudly neteéthe ideal of ndault divorce became t
guiding principle for reform of divorce laws in tmeajority of states[66] Divorce has a long femin
pedigree[67] and Germaine Greer argues that the high divoteestaould be celebrated as the major
of feminist progres§8] Today, divorce liberalization continues to bemated by feminist activis
worldwide, often unopposed as a “human rights” meas When Spais’ socialist government came
power in 2004, their three domestic priorities Wieigalized abortion, sar-sex marriage, and liberaliz
divorce. Turkey was forced to withdraw a propdsatriminalize adultery by the European Union,
liberal divorce counted in their favor.

Divorce has actualized the radical feminist dredrpaditical warfare against men, and unlike othltemis
on the feminist agenda, it has done so virtuallghatienged. By playing upon popular and consere
sympathy for women and children and the fear ofpaliticians and advocacy groups to be see
defending wife-beaters, child molesters, and “deatlldlads,” the feministriven divorce industry h
launched, with hardly a voice of opposition, theajest destruction of constitutional liberties I
Western world today. Dean Roscoe Pound has saidttie powers of the Star Chamber were a trif
comparison with those of our juvenile court andrtoof domestic relationg89]

The Politics of Domestic Violenciza

The most immediate problem created by involuntadilyorce, that was never addressed, is how t
the forcibly divorced spouse out of the home. Whet spouse is the father, the solution is to s&
him of domestic abuse. “It's an easy way to kioknebody out,’according to one family law special
who claims to see at least one case a month wiateatty false charges are used to remove a sp
“You spend a night in jail almost automatically. dAgour bail conditions restrict you from e
attending at the home again except to get your gobo@®ne mother relates that a lawyer told

“There’s no reason for you to leave [your home]. Can geuhim to hit you? ... If you do that, we
have him forcibly removed from the homg&.0]

Like divorce, domestic violence has grown into dtivhillion dollar industry and &n area of law mire
in intellectual dishonesty and injustice’l] Feminists have depicted domestic violence asliéicat
crime perpetrated to perpetuate male power. Yefaht that women commit domestic violence eq
often has been established in numerous stdidids.More important than achieving gender bala
however, is to understand how the huge growth imekiic violence accusations is connected al
entirely with family dissolution and disputes owhild custodyf.73]

The very concept of “domestic violenckas never been clearly defined. Governments tautgthe
United States treat it not as a form of violentaadts but as a conflict, again, within amtimate
relationship.” It therefore blurs the distinction between crimel alisagreement and need not be e
violent or criminal. Official definitions includéextreme jealousy and possessivenesadnie callin
and constant criticizing,” and “ignoring, dismisgjror ridiculing the victim’s needg.74]

Accusations are not constrained by due procesavaf I'With child abuse and spouse abuse youtdon’
have to prove anythingthe leader of a legal seminar tells divorcing moghaccording to one accou
“You just have to accusg75] Parents accused during divorce are not usualigdtly charged, tried,
convicted, because evidence against them usuadlg dot exist. Yet the accusation alone will us
prohibit a fathe’'s contact with his childrefv.6]

Restraining orders are routinely issued during ibigoproceedings, usually without any evidenc
wrongdoing. “Restraining orders and orders to t@aeae granted to virtually all who apply,” anthé
facts have become irrelevantdccording to Elaine Epstein, former president & tlassachuse
Womer's Bar Association.“In virtually all cases, no notice, meaningful hagrior impartial weighin
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of evidence is to be he’[77] Bypassing due process protections is so routiae New Jersey jud
Richard Russell told his colleagues during a trgnseminar, Your job is not to become concer
about the constitutional rights of the man that’y@wiolating as you grant a restraining order. o
him out on the street.... We don’t have to wolvgu the rights[78]

The close link between domestic violence and miafid@aily dissolution is seen in the practice
arresting fathers for attending public events sagltheir childrers musical recitals, sports activities
church services —events any stranger may attend and where abusetcaccur without witnesses &
intervention. Even accidental contact in publiagals is punished with arrest. Fathers are arrést
sending their children birthday and Christmas carus$ for returning their telephone cdll9]

More than simply an excess of zeal, we see heredhical logic of involuntary divorce working isf
out. A forcibly divorced parent who runs into leisildren in public is threatening the very prineip
unilateral divorce.

Some argue that judges must balance the rightsafsad men with the need of women for protection.
[80] Yet elsewhere the criminal justice system opsraie the principle that people are punishel
crimes they commit, not for what someone says thight commit. A defendant charged with the r
heinous violent crime “has all his or her rightegerved and carefully guarded when before a court,”
says Massachusetts attorney Gregory Hession. riresfiic abuse cases, by contraatdéfendant me
lose all those things, with no due process at.all.he abuse law throws out all of those protecti$81]
According to the New Jersey family court, to allaecused abusers the due process protections ai
other criminal defendantgérpetuates the cycle of power and control whetkbyalleged?] perpetrat
remains the one with the power and the [alleged@fnv remains powerless."Omitting the wor:
“alleged” is standard in federal and state statatekmedia reports, anthe mere allegation of domes
abuse...may shift the burden of proof to the dedeng82] David Heleniak identifies six separ
denials of due process in the New Jersey statutiehvihe terms “a due process fias¢d3]

Some insist that protective orders are issued emptimciple of “better safe than sorfy84] Yet it is no
clear precisely how protective orders can prevawience, since violent assault is already illeg@ine
father was “enjoined and restrained from commitamy domestic violence” upon his wiig5] But i<
he not already thus restrained, along with the oésis? Clearly the orders are issued not to it
violence, but to remove fathers and enforce divorce

It is also likely that forcing parents to stay awaym their children provokes precisely the violenit
ostensibly aims to prevent.Féw lives, if any, have been saved, but much hamd, possibly loss
lives, has come from the issuance of restrainimgisr and the arrests and conflicts ensuing thergfro
writes retired Judge Milton Raphaelson of Dudleygdgbchusetts, District CourtTHis is not only m
opinion; it is the opinion of many who remain quilete to the political climate. Innocent men aneir
children are deprived of each oth§ss]

More totalitarian still are new “integrated domestiolence courts,whose mandate is less to dispe
impartial justice than, in the words of one feminjadge, to ‘make batterers and abusers

responsibility for their actiond.87] Walter Fox, a Toronto lawyer, describes similan@dian courts
“pre-fascist”. ‘Domestic violence courts...are designed to getratahe protections of the Crimir
Code. The burden of proof is reduced or removed, #here’s no presumption of innocen¢8g]
Special courts to try special crimes that can telyyommitted by certain people are a familiar itaahr
device to replace impartial justice with ideolodigastice. New courts created during Terror of
French Revolution were consciously imitated in 8wviet Union. In Hitlersvolksgerichteor peoples
courts, “only expediency in terms of National Ststastandards served as a basis for judgmeRbicec
confessions, made famous by the Stalinist shous tréaie extracted in jurisdictions like Warren Ctyy
Pennsylvania, where fathers are summarily incareéranless they sign confessions statinghéve
physically and emotionally battered my part” The documents require fathers to staté,afm
responsible for the violence | used. My behaviaswot provoke”[89] The words of Friedrich ai
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Brzezinski seem apposit¢‘ Confessions are the key to this psychic coercibime inmate is subjected
a constant barrage of propaganda and ever-repéateands that he ‘confess his sins,’ thatddhiit his
shame.’T90]

The Politics of Child Abuseiizz

Closely connected is the child abuse machinerychviias similarly weakened not only parehiid
bonds, but civil liberties through procedures femoving children from not only fathers, but ¢
mothers and intact families without due processguteons. This too is connected with the appa
administering divorce.

Like domestic violence programs, child protectiongedures blur the distinction between therapy
law enforcement, allowing social workers to exexgmlice functions. Although spoken of in terms
social services,” writes Susan Orr, “the chpiebtection function of child welfare is essentiadlypolice
action.” Orr calls child protection “the most iasive arm of social servicefd1] Indeed, social worke
appear to act not only as police, but as judgejanydas well. In cases studied by Ralph Underwage
Holida Wakefield, the decision as to whether the abuse was factuahveale by custody evaluators
child protection workers rather than by the jussystem.[92] A presumption of guilt similar to tF
characterizing domestic violence policy pervades‘tthild abuse industry,&s one social worker ce
it. “When | started working, we tried to proveanrfily was innocent,” she recountsNdw we assurr
they are guilty until they prove they are nf23] In Massachusetts, child abuse is “substantiatet’by
a court, but by the Department of Social Servi€#Sg), which issues letters stating\ least one persc
said you were responsible for the incident andethesis no available information tiefinitively indicat:
otherwise’[94]

Outbreaks of child abuse hysteria during the 138@51990s resulted in some forty instances of pe
losing their children and being criminalized aseault of accusations that were never proven or
since been disprovd@5] Even today, it is not clear that the hysteria $ilssided and may have sim
become institutionalized. Of the three million oeg of child abuse annually, about two million
never substantiatg@6] Critics allege that innocent parents are harabseduse of anonymous tips
that children are unnecessarily taken from loviagepts who have done nothing wrd@d] “There i
an antifamily bias that pervades the policies amdfres of the child welfare systena¢cording to Jar
Knitzer of the Children’'s Defense Fund.CHildren are inappropriately removed from t
families.’”[98] Other practitioners and scholars allege thatdokil are removed unnecessarily f
parents in“staggering proportions.” A California commissiaoncluded that “the state’foster car
system runs contrary to the preservation of fasibg unnecessarily removing an increasing numk
children from their homes each yef®9] Some suggest that bureaucratic aggrandizementdfusy
federal funding have created “a new class of psifesls —social workers, therapists, foster ¢
providers, family court lawyer— who have a vested interest in taking over patéuatetion.”[100]

Statistically, child abuse in intact two-parent fe@s is rare; the vast majority takes place ingkn
parent home[101] Accusations against intact families and remowdiected without formal charg
and evidentiary hearings are therefore especialstonable. But larger questions arise abouamntst
even of confirmed abuse, questions once again dheutathers presence, which constitutes the si
greatest disincentive to abyd®2] “The presence of the father...placed the childsselerisk for chil
sexual abuse,” concludes one of the few studidsgito state this undisputed fact explicifihO3] Ever
allowing that many child removals may be justifigtierefore, public policy is still creating f
environment conducive to the abuse used to justgyremovals from the mostly single mothers byt
removing father§l04] The heart of the child abuse and foster careesgrisherefore, is mari
dissolution or non-formation.

This also highlights another connection with diverdVlany unsubstantiated reports are made b
parent against the other, usually the father, dudivorce proceedings. Some-80% of allegatior
made during divorce ar‘completely fals¢’[105] Yet these allegations are routinely used to res
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fathers from their childres homes, again creating the environment most lite@lgesult in abuse“The
system appears to reward a parent who initiates aumomplaint...and the alleged perpetrator haa
denied any contact with his children,” reports a $aego Grand Jury investigation.S6me of thes
involve allegations which are so incredible thathauties should have been deeply concerned fc
protection of the child from the contaminating pdi” Moreover, officials have a vested interes
encouraging these allegationsThe social workers and therapists played pivotlsran condoning th
contamination” through false accusations, chardedGrand Jury. They were helped by judges ¢
referees[106]

Despite undisputed facts about the protective valumtact families with fathers, the habits of Id
protective officials seems to be to further margmeathem. Underwager and Wakefield conclude
“an antiimale attitude is often found in documents, statésjeand in the writings of those claiming tc
experts in cases of child sexual abus@hey document techniques by social service ageno
systematically teach children to hate their fathémsluding inculcating that the father has sext
molested them. The professionals use techniques that teach chilmegative and critical view of i
in general and fathers in particular,” they writéThe child is repeatedly reinforced for fantasi:
throwing Daddy in jail and is trained to hate aadrfhim.[107]

The political interconnection between child proi@ectand marital weakening, divorce, and domu
violence programs is indicated by married mothens weport being not only encouraged but press
on pain of losing their children, to separate frimir husbands. One publicized case involved |
Howard, ordered by the Massachusetts DSS to takea aestraining order against her husband
divorce him. When she refused, the DSS seizedchidren, placed them in foster care, and b
adoption proceedings. Neither parent was evemelawith abuse or any other legal infractjdf8]

It appears the child abuse system has allowediatyaf government agencies to operate what am
to a traffic in children. The San Diego Grand Jueports ‘4 widely held perception within t
community and even within some areas of the Degantrfof Social Services] that the Department
the ‘baby brokering’ busines$109]

These political dynamics also suggest one possibisequence of sansex marriage that has be
ignored. Most discussion has centered on questanghildrens welfare versus the rights
homosexual§l10] Few have questioned where gay parents obtain ¢hédren. Granting gay coup
the right to raise children by definition meansiggvat least one of the partners the right to leoraeon
elses children, and the question arises whether thginali parent or parents ever agreed to part
them or did something to warrant losing them. €nirdaw governing divorce, domestic violence,
child abuse render this question open. The exphosi the foster care system and the assume
unexamined, need to find permanent homes for s@oibpsbused children has provided perhap:
strongest argument in favor of gay parenfibl] Yet the politics of child abuse and divorce irade
that this assumption is not necessarily valid, emerong heterosexual adoptions. Introducing saee-
marriage and adoption into the existing politicalisture governing family policy could dramatic:
increase the demand for children to adopt, thusnsitying pressure on social service agencies
biological parents to supply such children. Whsjgerm donors and surrogate mothers supply
children for gay parents, in practice most areaalyetaken from their natural parents for variowssons
Massachusetts Senator Therese Murray, claiming4®¥t of adoptions have gone to gay and les
couples, urges sympathy focHildren who have been neglected, abandoned, abogettheir owr
families.”[112] But it is not selfevident that these children are in fact victimstloéir own parents
What seems inescapable is that the very issue fpgeenting has arisen as the direct and pe
inevitable consequence once government officialsigim the business —which began largely wi
welfare and divorce — of distributing other peoplehildren.

Fueling the Machinery: The Role of Child Suppizz

The other dilemma raised by involuntary divo— also now manifest in tod’s marriage controversi
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— was how to finance the increased costs it inewtdibbught. The solution was child support, wi
provides financial incentives to weaken marriagel aever the ties between children and par
particularly fathers.

Like most of the government machinery now useddimiaister divorce, child support grew directly
of welfare. It was designed not for middilass divorced families, but for welfare familiésit had neve
been formed through marriage in the first plads. justification was to recover welfare costs aade
public revenue. (In fact, it has consistently losbney, with a current annual deficit approachifd
billion.)[113] In fact, the subsequent experience might webBden as a vindication of prophecies tf
guasi-socialistic welfare state would inevitablgate a “road to serfdom.”

Though the social consequences of mass fatherlesdmeve been apparent for decades in welfare-
dependent communities, thanks to the 1965 Moynikeport, the political implications for freedom w
not as apparent as they are now becoming with exdidiss divorce. Because most lImgeme paren
were not living together (which welfare discouragettiere was seldom a need to forcibly evict
father. Employing lawenforcement methods to coerce him to provide ferfdmily was also readi
justified, both because his children were receiwwgfare and because he was not residing in thee
where he could provide for his children as he séw The fact that often he had not made a fo
lifetime commitment to the family through marriage doubt also contributed to the moral cas¢
coercive action against him. No distinction wasognized between fathers who shirked f
responsibilities and those who accepted them. I&inmo the status later afforded to involunte
divorced spouses, the unmarried father was treasetiguilty” of paternity and subject to the pe
system.

Having erected this machinery to coerce relatigshall sums from lowacome fathers, where marrie
had not taken place, the welfare agencies themeeatetheir jurisdiction to middlelass fathers, who
marriages had to be — and because of no-fault déyanow could be —forcibly dissolved by cou
action and where much more substantial sums wexiéable. As with ndault divorce, no public debe
preceded a massive expansion in the scope of mbater over family finances and private family |

[114]

It was already known that welfare payments to loeeme mothers result in increased divorce (beit
led them to forego marriage altogethi@r}5] Child support added a dimension of law enforcenzen
forced the middle-class father, as Jed Abrahamiputs finance the filching of his own childrefI'16]
Child support thus became an “unintended econonaieritive for middle-class women to seek divorce”
“Strong enforcement...may, in fact, lead to...thmtended consequence of increasing the likelihck
divorce.[117]

“Deadbeat dadsare another of those public malefactors whose &iane so repugnant that innocent
no excuse. Yet no government agency has ever peddany scientific evidence that there is, or éZe
been, a problem of parents not supporting theildadm other than that created by the governn
Psychologist Sanford Braver, in the largest fedgrainded study ever undertaken on the suk
conclusively demonstrated that the “deadbeat dadlargely a government creation. Describec
FrontPageMagazine as “the most important work afseovative social science in a decafdé,3]
Braver’'s study showed that the child support “sfistonsists of little more than the governn
separating children from their fathers, imposingeptly impossible debts on fathers who have
nothing to incur those debts, and then arrestingehwho, quite predictably, cannot pay. His regh
undermined every justification for the mutiion dollar criminal enforcement machinery. Yeigh
years after Braver’'s book, no enforcement agensyrésponded to his findings.

Others have confirmed them. William Comanor anttam of scholars have documented the fi
economics. Ronald Henry calls the system andattenalization “an obvious sham,the most onerot
form of debt collection practiced in the United t8&" and onethat is matched nowhere else in [i
legal systen”[119]
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The consequences are corrosive of not only fami@bikty, but constitutional protections. Bry
Christensen argues for a “linkage between aggressiild-support policies and the erosion of wedlock
and writes, “the advocates of ever-maiggressive measures for collecting child suppovelieample:
on the prerogatives of local government, have mave@ dangerous step closer to a police state
have violated the rights of innocent and often ingrshed fathers[120] Abraham writes thatthe
government commands an extensive enforcement dppara veritable gulag, complete v
sophisticated surveillance and compliance capaslitsuch as computbased tracing, licen
revocation, asset confiscation, and incarceratiime face of this regime is decidedly OrwellidhZ1]

Like domestic violence and child abuse measurekj sbpport enforcement is governed by an exj
presumption of guilt, wherein the accused must @rbis innocenceThe burden of proof may
shifted to the defendantdccording to an approving legal analysis by theiddal Conference of Ste
Legislatures (NCSL). Furthernbt all child support contempt proceedings clasdifas criminal al
entitled to a jury trial,” and “even indigent oldigg are not necessarily entitled to a lawyé22] A
father who has lost his children through literdtyp fault” of his own must prove his innocence witho
formal charge, without counsel, and without facangiry of his peers.

Child support enforcement further blurs the digtorc between guilt and innocence, since offic
monitor parents with arrearages, those whose patgnaea current, and even citizens who are not 1
an order. The presumption of guilt against thobeymg the law was revealed by one official
boasted that “we don’t give them an opportunitppémome deadbeatshd by former Attorney Gene
Janet Reno, who referred to current payments “ctalte from deadbeat parentdfanding as crimina
parents whcdo pay[123] The presumption that not only all parents undatfdcsupport orders a
already quasi-criminals, but all citizens are pt#&rcriminals against whom premptive enforceme
measures must be initiated now in anticipationhefirt future criminality, is revealed by NCSL, wh
justifies collecting names from the general popakaby saying“At one point or another, many pec
will either be obligated to pay or eligible to reaechild support.[124]

The role of child support in undermining marriagsoaexplains why the fatherhood and marr
promotion measures of the last two administratitiave achieved little and why they may
exacerbating the problem.

During the 1990s, the Clinton administration antleotgovernments initiated programs tordmote
fatherhood.” Despite the professed (and possibly quite sin@@nme)of extolling the importance of fath
and the need to reconnect them with their childieipractice these programs themselves often eap
serving as justifications for collecting child swpp The result, therefore, was somewhat oppax
what was advertised, since the federal governmexs promoting fatherhood with one hand w
subsidizing divorce and fatherless homes financiaith the other.

Under the Bush administration, the emphasis shiftech fatherhood to marriage. Yet the subst.
remained similar. While the initiative seems likegvto have proceeded from a genuine desire toe®
priorities toward programs that enhance marriagty funds devoted to marriage counseling, in pca
it has also been compromised by political pressum@mntinue the essentially punitive approach tilfg
dissolution dominated by the child support systeBince January 2003, some substantial g
announced by HHS under the Healthy Marriage imgathave gone to child support enforcen
agencies and private groups involved in collecfidib]

In short, the debate about the desirability ofgbgernment promoting marriage and fatherhood mi
rendered irrelevant by the fact that the prograrasiat always what they appear. Whatever the mef
programs encouraging marriage formation, it is ¢cleér that these disbursements even can achie
desired goal. It is more likely that by expandprggrams that are predicated on the removal ofatie!
from the home, the federal funds are underminingriage rather than encouraging it. Whatever sne’
sympathies, on both sides the public debate oveergment marriage programs has been some
beside the poir
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Unintended Consequenc&E

Similar uncertainty seems to operate with propdsddral action over sansex marriage. It is not cle
that a constitutional amendment defining marriaggerms of its gender component can, in itselfjead
the aims of its proponents, either by strengthemmayriage or even preventing sas®x unions
Ignoring the larger legal status and political digion of marriage could result in a constitutic
Maginot Line. As one sympathetic columnist preslictEven if Republicans were to succeec
constitutionally defining marriage as a relatiopsbetween a man and a woman, some judge some
would soon discover a novel meaning for ‘man’ oofman’ or ‘between’ or ‘relationshigr any of th
other dozen words that might appear in the amenthh&26]

This is already happening in custody cases invgliianssexuals. Some jurisdictions prefer to rem
in the nineteentltentury understanding of binary sex that saw matkfamale as distinct, immutak
and opposite,” states Florida Judge Geral@r@h, who suggests that both marriage and genig
primarily conditions of min(127] Britain’s Gender Recognition Bill now allows transsexualsltel
their birth certificates to indicate they were bdine gender of their choice.The practical effect of tt
bill will inevitably be same-sex marriage,” writddelanie Phillips of theDaily Mail. “Man’ anc
‘woman’ will no longer mean anything other than whether sone feels like a man or a woman. ¢
result, priests may unwittingly marry people of Haane sex[128]

The Limits of Policy iz

A much broader debate on marriage is in order, tbaeincludes the role of the state in defining
dissolving it. To be effective, this debate wouldve to include the state’roles with respect
fatherhood, divorce, child custody, and the vergospt of private life itself. Rather than focusiog
marriage as a status conferring economic privilegesdults, a thorough debate would come to t
with the role of marriage in guaranteeing the paofiid bond and the private sphere of life. -
dilemma pervades every aspect of the growing fawrigis and will continue to spawn a multitude
social ills and political controversies with attand consequences to social order, political stgbidinc
civil liberties.

Possibly we will conclude that unrestricted divgrsmgle-parenthood, sansex unions, and other we
of redefining marriage and the family are valuedwggh as expressions of individual freedom that ke
willing to break with past legal principle and aptéhat this bond is no longer sacrosanct. liitss,only
fair that this decision be made consciously anchlypeso that prospective parents are aware in ag
that any children they create may be taken frormttieough literally “no fault” of their own.

Yet it is far from clear that such a consensustexigs recently as 2000, the Supreme Court reéde
the principle that “parental rights are absoluteThe interest of parents in the care, custody, amdrol
of their children is perhaps the oldest of the améntal liberty interests recognized by this Couhe
court stated. The Due Process Clause of the Fourteenth Amendpretdcts the fundamental right
parents to make decisions concerning the carepayisand control of their childre’[129] If we still
value this principle, then it must be applied cetwsitly, for current family law has rendered it éy
verbiage, leaving parents and children in limbe, fow vulnerable to contempt, and our social ord
increasing disarray.

How might this be effected? Many argue that swsfoésonstitutional amendments serve to pre
citizens’ rights, and even some opponents of sa@xemarriage question whether they can effectile
used to enact public policy. Constitutions tramhally limit the state rather than the citizenryhose
actions are more appropriately controlled by seatut

Accepting this principle for the sake of argumentould be employed to strengthen marriage an
family without intrusive social engineering. Griaugt that the Constitution does need an amenc
protecting family integrity from pressures that lkcboot have been anticipated two hundred years @
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more direct and comprehensive approach may be ama@ment that guarantees the privacy and
inviolability of the family and codifies traditiohaights of parents to the care and custody ofr
children and to direct their upbringing free frombirary state interference. From homeschoole
victims of questionable child abuse accusationgai@nts whose children are put on psychotropics
without their consent to divorced fathers, it isgrds — not gay parents, but parents generallwhe
are being besieged by an increasingly repressiage shpparatus and denied basic due pr
protections. Such a provision would address alpmolrecognized by both the left and ri(130] it
would carry no hint of excluding any group, and/duld be relatively impervious to judicial casuystr

If we are to shift the terms of debate from thedseef children to the rights of adults to marry

another and form unions for the purpose of bringipgvhat must inevitably be someone edsghildren
it seems only fair to ensure that this not be danthe expense of traditional protections for byutal
parents when it comes to raising their own. Thétipaation of children in many venues and

disproportionate attention to the conjugal and p@leclaims of politically vocal groups -with virtually
none to millions of unorganized parents who haveeernced the confiscation of their own flesh

blood — starkly demonstrates that family law and politiosldy by no means guarantees that ne
parents will not have their children taken awaystpply children for groups with political influenc
This is precisely what is now happening. It ig joise illustration of why a debate on parenthoocre
on marriage as a status that protects itveuld be a debate on the substance of marriagerrtdthn th
word.

If Chesterton was correct about the private farb#yng the principal check on official power, théw
very concept of “family policy’may inevitably carry the curse of Midas, whereiattiwhich the sta
touches, almost by definition, it must destroyislhot difficult to see why scholars like Wilsoivg ug
hope of ever finding a solution to the ills of tiaenily. Yet the way to cut this Gordian Knot mag bo
to mobilize public policy at all, but instead toit it. And that is precisely what the Constitutis for.
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